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Chapter Nine

CONSTITUTION AS A
LIVING DOCUMENT

ARl

INTRODUCTION

In 1Bis :.‘:E.H;ll!::r. i anll fee bow 1he Comstftnbtion Bos sétorled in the Lnsl

&% gears and, frw (pdis dor munaged to &e governcd by, the same {Comatiiuian.

RAfver seudylng ifis chopter gou aifl fiad qur phut:

ks
5

&

the fedfom Compbfrution caw be ameaded m'r.prrij:r..lq. to the nweeds of the timer
thivdgh sy sach amiadments hove dlreody talen place. thr Comiriririsn
far remained (utace and jer Baxic premices foow apt changed:

the plidiciary hoas plaged aa impartant role i profectany dhe Cosnd bl dwid
alge in mberpreting sie Conctitution; gud

fhe' Conspitaddng 1 @ dovantent pha Ledpe pebleony and respanding o changing

FRdaTiang.
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Are Constrrumions Stamc?

It s nol uncommon for nations to rewrlie
thietr constilations in response to changed
circumstances or change ol ideas within
the soclety or even due Lo poliitcal
upheavals. The Soviet Union had four
constitutions o its e of 74 years (1918,
1924, 1936 and 1977), In 1991, the rule
of the Commumitst Party of Soviel Unlon
came (o an end and soon the Soviet
lederation disintegrated. After this political
upheayval. the newly formed Russian
federation adopled a new constitution In
1993

Bul look sl India. The Consiliiution of
Indtix was adopied on 26 November 1949,
its implementation formally started
from 26 Japuary 1950, More than
61 years after that, the same consttulion
contiues (0 function as the framework
within which the government of our
coumniry operales.

Is 1t that our Constituiton 18 so good
that 1l needs no change? Was 1t that our
Consttution makers were so farsighled
and wise (hal they had foreseen all Lhe
changes (hal would take place in the
future? In some sense hoth the answers
are correct. L Is e (hat we have inhented
a very mobust Consulution. The baste
framework of the Constitution ts very
much siHted to our country. It 1s also e
thal the Constiintion makers were very
farsighted and provided for many
solutlons lor [ulure sthiatons. Bul rio
constitalien can provide lor all
eventualities. No documenlt can be such
thal 1t pecds no change.
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Then how does the same Consfitution continuc o
serve the country? One of Lhie answers o such guestions
is Lhat our ConstUlulion accepls Lhe necessily ol
modifications according (o changing needs of the society.
Secondly, in the actual working of the Canstitution, there
has been enough flextbility of interprelations. Hoth
polttical practice and judical rulings have shown maiuriy
and fMexibility i mplementng tie Constitubtion. These
factors have made our Constilution a living documernit
rather than a closed and statle ruleboak.

In any soclely, those responsible for drafiing the
constthistion at a particular Ume wold Bee one commeon
challenge: the provisions of the constifution would
naturally reflect clforts 1o tackle the problems that the
society s [acing al the Ume of thaKing of the constitution.
Al the same Ume, Lhe constitulion muisi be a document
that provides the frmmework of the government for the
fittire as well. Therefore, the constitiiiton has to be able
Lo respond (o Lhe challenges that may anse in the future.
In this sense. the constitution will alwavs have sometbing
that B contemporary and something thal has & more
durable Importance.

Al the same Ume, a constiiulion 1s not a frozen and
unalterable document. It is a document made by human
belngs and may need revistons. changes and re-
examinilion It is true that the constilution rellects the
dreams and asplrations of the concerned socliety. 1 musl
also be kepl in mind that the constitution s a framework
for the democralic governance of the society. In this sense,
it Is an nsirmment that soclelles create for themselves.

This dual role of the constiuton always leads (o
difficilt questions about the status of the constilulion: s
it so sacred that nobody ever can change (17 Allematively.
1s 1L 50 orinary an instrument that i can be modilied
Just Hke any other erdinary law?

The makers of the Indtan Constitution were aware of
this problem and sought W strike a balance. They placed
the Constitulion above ordinary law and expected Lhat
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the future generatlons will respect this docuntenl AL Lhe same tine,
they recognises] thal in Lhe [uture, this documen!l may require
modificalions. Even al the Ume of writing the Constitution, they were
aware that on many matters there were differences of opinion.
Whenever soctety would veer towand any particular opinion, a change
111 the constitutional provisions would be required. Thus, the lndian
Constllution I5 a combination of both the approaches mentioned
above: that the constitution is a sacred dorument and thal il ts an
instrument that may require changes from Ume to Ume. In other
words, our Constitution {s not a statie document. (L is not the [inal
ward aboul everything: it is not unalterable.

Check your progress

After reading the sectlion above. a number of

students in the classwere confused. Theymade Uhe

following sialements. What would you say aboul

each of these slalemenis?

# The Constitulion s like any other law. it stmply
tnlh s wial are the mles.and requlations

% 'Ehe ! Mmﬂd the will of
e people. o o provisior Lo cliange
mwﬂmaﬁmm“ﬂ!mam

+ The Constitylion s  stalement of the phiksaphy
af the pogsityy. It can never he changed.

% The Constitulion is & sacred document.
Therelore any talk of changing it 1s agamst
democracy.,

How to Aumesp e Coxstitunion?
Article 368:
«.Parliament may in exercise of
its constituent power amend by
way of addition, variafion or
repedl any provision of this
Constitution in accordance with
the procedure laid down in this 2
article.
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We have alfeady seen Lhal Lhe makers ol our
Consittution wanted to strike a baliznee. The Consillution
must be amended (50 required, Bul 1L must be prolected
from unnecessary and frequent changes. In other worrds,
they wanted Lhe Constituion to be 'flextble’ and at the
sanie Ume ‘Tigd’. Flexible means open to changes and
rigld mwearis restsiant 1o changes. A constitulion thal can
be very easily changed or modified s often called fexthle.
In the case of constitullons, which are very difficult
to amenid. they are deseribed as rigld. The Indfan
Constitution combines both these characteristies.

The makers of the Constiintion were aware of the [act
thal there may be some [aulls or mlsiakes in the
Conslitullon: they knew that the Constitution could niol
be tatally free of errors, Whenever such misiakes would
eoime (o Hohi. they wanied Lhe Constitittion (o be easily
amended and (o be ahle to sel rid of these misiakes. Then
there wers some provisions in the Constitution thal were
of temporary nalure and L was decided thal (hese could
be allered ldter on onee the new Parllament was elected.
Bul at the same Ume, the Constitulion was framing a
federal pelity and therefore. the fdghts and powers af the
States could not be changed without the consent of the
States: Somie other features were so central Lo Lhe spirit ol
the Constilution that the Constilullon makers were
anxious to protect these from change, These provisions
had 1o be made rngid. These consideratlons led to different
warys of amending the Constitution.

How (o amamid] the

Cpeatiisiion

I.thiumul!mﬂ“
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Thers are many arlicles in the Constitution, whilch
mention (hat these aricles can be amended by a stinple
law of the Parllament. No specal procedure for amendment
ts required in such cases and there ts no difference at all
between an amendment and an ordinarny law, These parts
ol the Consutultion are very flextble. Read carefully the
[ollowing text ol some articles of the Constitution. In bath
these articles, the wording “by lau’ indicales thal these
articles can be modilled by the Parltiament withoul
recourse to Lhe procedure katd down i Article 268, Many
atherarticles of the Constitution can be modified by the
Parltament in this stmiple manner.

' Article 2: Parliament
may by law admit into
the union ....new
states....

Article 3: Parliament
muyhylnw...,himmém ‘%

the area of any state....

Foramending (he remnaining paris of the Constitution,
provision has been made i Arilcle 368 of Lhe Constitution.
In this article. there are (wo methods of amending (he
Censtitution and Lhey apply lo two different sets ofarticles
of the Constitutitn. One method ts that amendment can
be made by special majortty of the two houses of the
Parliament The other method 1s more diificult: 1l requires
special majority af the Parltament and consent ol hall of
the Stale legislitures. Note that all amendments Lo the
Constitution are intbiated only in the Parliament. Besides
the specind majority in the Pariliment no oulside agenoy—
—iike a constitution commission or a separate body—is
requlred [oramending Lhie Constliution.

Similariy, afier the passage in the Parllament and in
some cases, In Slate leglslaluwres, no referendum 15
required for rattfication of the amendment. An amendment

=hoezs
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bl like all other bills, goes Lo the President for his assent, but in Uis
case, Lhe President hias no powers o send it Back for reconsideration.
These detatls show how rigld and complicated the amending process
eould have been, Our Constitulion avolds these complicattons. This
makes the amendment procedure relatively simple. But more
umporiantly, this process underlines an imporiant principle: only
elected representaltves of Lhe people are empowered o constder and
{ake linal dectsions on the queston of amendments. Thus, soverciganty
of elected representatives (parliamentary soverelgntyl s the basts af
the amendment procedure.

Spreial Majority

In e chaplers on Election, Execulive and Judiciary, we have come
across provistons thal requitre ‘spectal majority”. Let us repeal again
whal spectal majority means. Ordinanly, all business of the legislature
requitres that a motion or resalution or bill should pet the support af
a simple majortty of the members voting al that time. Suppose that
al the tme of vollng dn a bill. 247 members were present in Lhe
house and all of them padicipated in lhe voling on the Bill, Then, the
bitll would Be passed i at least 124 members voled n favour of the
bitll. Not so fn the case of an amendment bl Amendment 16 the
_Cmslituunn regiires two different kinds of spectal majorities: in the
first place; those voting in favour of the amendment bill should
cotistitute at least hall ol the total strength of that House. Secondly,
the suppartiers of the amentdment bl must also consitiute two-thtrds
of those who actually (ake part In voling. Both Houses of Lhe
Parllament must pass the amendment bill separately in this same
manner (there is no provision for a joint session). Forevery amendment
bill, this spectal majority ts required.

Can you see the simitllcance of Uhiss requirement? In the Lok Sabha
there are 545 members. Therefore, any amendment must be
supported by a mintmum of 273 members. Even (fonly 300 members
are present atl the Ume of voling, the amendment bl must get the
support al 273 oul of them. But tmagine that 400 members of Lok
Sabha have voled onan amendment bill. How many members should
suppart the bl o get the bill passed?

I addition Lo this, both the Houses must pass the amendment
bl fwith spectal majoritles) separately. This means that unless there
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Two principles dominnte the varigus procedures of
amending the constitutions in most modern
constifubions,

& One: is the principle of specinl mojority. For
insiance, the constitutions of 11,5, South Affca.
Russia; ete, have employed this principle: In the
ense of constituniicn of US, il i3 tso-thizds
mmjority, while in South Africa and Russia. for
spme nmendmenis; three-fourths majority s
required.

% The oiher principle that is popular among many
modern constifutions is that of people’s
participation In the process of amending. the
constitution. In Switzerlund, people can sven
iniitate an amendment. Other examples of
countries where people initlile or approye
amendment to the constitutinn are Russia amd
lialy, among others.
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Issufliclent consensus over the proposed amiendmenl, | fos fadur wsth eher S of
cannot be passel. [f the parly in power enjoysvery thin - gessisant Itfmce souts
majority, It can pass legislation of #ts cholee and can gel sy £Fiad abulns alti
budget approved even Y the oppositon does nol agree.  fme L pelite: o marhs’
Bl # would need Lo lake at least some opposition parties

into confidence, If it wanted to amend the Constituifon.

So, the basie princtple behind the amending procedure 1s

SIf thase who are dissatisfied wilh the

Tt mummuujgm uhmmnﬂ-imniﬂrii}'

e io mhmeLmﬂJMﬁmmmmhf
med to be shoaved by the general public.”
ot that D Ambediar is. (alking here ot only
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i gﬂfﬂ nifn:'sf by the genr_'ml public’. This
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hat it should be based on broad support sanong e politeal pariles
and parliamentarians.

Ratification by States

For some articles of the Constituilon; special majority Is not
suflictent. When an amendment atms tomodtfy an article related Lo
distribulion of powers belween the States and the cenlral
governmenl, or arlicles related Lo representation, 1l Is necessary
that the States must be consulted and (that they give thetr consent.
We have studled the federat nature of the Constitution. Federalism
means (hai powers of the States musi nof be ai the meroy of the
central government. The Constitution has ensured this by providing
that legisiatures of hall he States have to pass (he amendmendt bl
biefore Lhe amendment cames intd effect. We can say that for some
parts of the Constllution, grealer or wider consensus i the polity
is expecied, This provision also respects the Stales and gives them
participation in the process of amendment. At the same itme, care
ts taken Lo keep Lhis procedure somewhal flexible even n 1S more
rigid formal: consent of ondy hall the Stites 1s required and stple
majority of the Slate leitsiature 1s sufficient. Thus, the amendment
process 15 not impraciicable even after taking mto constderation
this more stringent condition.

We may summarise thal the Constitutton of Indta can be amended
through lampe-scale conserisus and lmited partictpation of the States.
The fonmding Githers Weok care thal Constttutian woiild not be open
to easy tampering. And vel, future generations were given the nght
to amend and modify according to the needs and requirements of
the time.

- Check your progress
1 ..__J For making the (ollowing amendments (o the
J N Consittution of Inda, whal conditions need Lo
be lulfifled? Place a Uck mark in (he chart
ﬂmmahh.
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AMENDMENTS?

On 26 January 2024, the Constitution of Indiarompleted
74 years of its ecstence. In these years. it has been
amended 106 times, Given the relatwely difficuit method
of smending the Comstiditon, the mimber of amerhments
appears quits high. Let us trv to find out how it i= thet so
many smendments took place and what i means,

Eet s first look at the brief history of the amendments:
lock carefully at the graphs below. The same mformation
is presented in two different ways. The fisst graph depicts
the mmber of coastibuiion amendiments made evesv tEn.
vears. the bar indicatss the mumber of srmendments in
that perind. The second graph depicts the fime taken for
every ten amendments; the bar depicts the years taken
for ten amendments: Yoo will motice that the twe decades
from 1870 to 1990 saw a large number of amendments.
O the other hand. the sscond graph tell= one more story:
ten smienAnETits took plare betwesn a shori span of three

Ta=ee Been so
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years between 1974 and 1976, And again. In just three years, from
2001 1o 2003, ten amendmienis look place. In Lhe poltitcal story of
pur country, these two periods are remarkably different. The first
was a pertod of Congress domination, Congress party hiad a vast
majorty in Parllament (4 had 352 seals tn the Lok Sabha and a
majority i most Stale Assemblies). On Lthe other hand,
the pertod between 2001 and 2003 was a period marked by
coalitton politics. It was also a period when different parties
were (n power in different States. The hitler rtvalry between
the BJP and s opponents ts another festure of tis pertod. And
yet. this period saw as many as ten amendments W just three
vears. So. the mcldence of amendments 1= not dependent
merely o1 the nature ol tiajarity of the ruling party alone.

Cragh 1

Amendments per
decade

5160 B1-71 7360 K150 91:00 01-30 111K
12r

1o

Graph 2 2 “
Years token for avery ten l_l

amendments 010720 30 40 60 60 70 80 80 100
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There = sli=avs a criiidsm ebout the oumber of
smendments, [tis said that there have b=en 1 too many
sm=ndments to the Constitution of India. On the face of
it. the fact that 106 amendments tock place in 74 vears
foes s=em to be somewhat odd. But the two grapns shave
suggest that amendments are oot only dus to political
considerations. Bamring the frst decade after the
commencement of the Constitution. svery decade has
witniessed a steady stream of amendments. This means
that srrespective of the nature of politics and the partyin
power amendments were required ic be made fom time
to Hime, Was this betause of the insdeguacies-of the
original Constitution? Is the Constiation too flexible?

Cruifemis of Amendments muule so

Amendments made 30 Izr may be clessified in thres
groups. In the first group thers are smendments. which
are of 8 technical o aasinisUEteE nabaeand wersonly
clarifieations, explanations, and minor modifications ste.
of the ariginal provisions. They are amendments enly in
the legal sense. but in matter of fact, they made no
substantial difference to the provisions.

This is true of the amendment that inereassd the age
of retirement of High Court judges fiom 60 to 62 y=as
(15% smendment). Similarly, salaries of judges of High
Courts and the Supreme Conrt were increased by an

We may alse take the example of the provision
reganding reserved seats in the legisiatures for schedulsd
castes snd scheduled tribes. The original frovisitn said
that these res=rvations were for a period of ten years
However, io order to snsure fair tepresentation of thess
sectinns, it was necessarny to extend this perind by ten
vears. Thus, after svery ten years an amendment is made
to =xtend the pericd by snetherten years. This hesled to
six amenoments so far. But thess amendmenis have not
itis cniv g echnical amendment
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Do you remeinber the discussion in chapler four aboul
the role of the President? In Lhe original Constitulion, it
was assumed that In our pariamentary government, the
Prestident would normally abide by the advice of the
Counctl of Minislers. This was only reiteraled by a later
amendment when Article 74 (1) was amended (o clarify
thal the adviee of the Counell of Mintsters will be binding
an the Prestident (Prestdent shall act in arcordance with
the advice of the Council of Ministers). In reality, (hts
amendment did nol make any difference becanse, that 1s
exactly whal has been happening all through. The
amendment was only by way of explanation.

Differing Interpretations

A number of amendments are a product of different
interpretattons of the Constitutinn given by the judjflar_',r
and the governmenl of the day. When these clashed. the
Parliament lad o insert an amendment underdining ore
partteular interpretation as the authentic one. 1L is pard of
the democratic politles that various institulions would

fnterprel the Constilution and particularly (he scope of

thetr own powers in a-different manner. Many times, the

Parliament did nol agree with the judicial interprelation
and therefore. sought 1o amend the Consttution Lo
overcome the ruling of the judictary, In the period between
1970 and 1975 this situation arose frequently.

In the chapter on the Judictary, you have already
stndied the issues of difference between the Judictary and
the Parllament: one was the relatonship between
fundamenial rights and directive principles, the otherwas
the acope of dghlit o privite property and the third was
the scope of Parltament’s power (o amend the Constitution.
In the period 1970- 1575, the Parllament repentedly made
amendments (o overcome the adverse interpretations by
Lhie judiciary.

It may be kegt tn mind that during this pertod (1970-
75) many polilical events were unfolding and thus Lhis
history of our constitullonal development can be fully
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understood only 1n e context of the politics of thal pertod.
You will know more aboul these tssaes o the nexl year
when you study the political history af independent Indfa.

Amendments through Political Consensus

Thirdly. there 1s another large group of amendments that
have bee made as a resull of the consensus among the
political parties. We may say thal this consensus made I
necessary thal some changes haid to be made tn order (o
reflect the prevating politics] pldlosophy ad aspialions
of the soclety. In facl, many of the amendments of the
posi- 1984 pertod are inslancesof Lhis rend. Remeomber
our guestion above aboul Lthe pecullarity thal even when
there were coalillon governments, this period saw 5o many
amendments? The reason s because many of these
amendments were based on an evalving consensus on
certain Issues. Starting with the antt-defection amendment
(527 amendment). this period sawa serles ol amendriesils
In spite of the palitical Lurbulende,

Apart from the anti-defection amendments (52 and
01%). lhese amendments include the 61% amendment
bringing down the minimum age for voling from 21 Lo 18
vears, the 73 and the 74* amendments, ete. In this same
pertod, there were some amendmients clarifying and
expanding the scope of reservations (n jobs and
arffmissions. Aller 1992-93, an overall consensus emerged
in the country aboul Lhese measures and therelore,
amendments regarding these mensures were passed
without much difficuly (77'", 81%, and B2nd
amerdments),

Confroversial Amendmenis

Cur diseussion so far, should not ereate an iImpression
that there has never been any controversy over amencding
the Constitution. In fact, amendments darng tie period
1970 to 1980 generated a lot of legal and political
controversy. The parties thal were in oppasivon during
the pertod 197 1-1976, saw muny of these amendments
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as allempts by Lhe rullng party to subwert the

Constitullon. In particular, the 38%, 39% and 42=

amendments have been the mosl controversial
amendments so far. These three amendments were made
tn the backeround of internal emergency declared tn the
country [rom June 1975, They sought lo make basic
changes in many erucial parts of this Constitution.

The 42™ amendment was particularly seen as a wide-
ranging amendment affecling large paris of the
Constilution. I was also in atlempt (o overtide the ruling
af the Supreme Court given in Lthe Kesavananda case. Even
the duration of the Lok Sabha was extended from (ive (o
six years: In the chapler on Rights, you hiave read aboul
Fundamenial Duties, They were included 1o the
Constitution by this amendment act. The 42+ amentdment
also mut restrictions gn the review powers of the Judictary,
It was said al that itme thal this amendment was
pracucally a rewriting of miy paris of the original

Constitution, Do yvou know thal this amendment made

changes to the Preamble, Lo Lhe seventh schedule of the
Constiulion and o B3 arttcles of the Constilution? Many
MPs belonging to the oppesttion parties were ta jatl when
this amendment was passed in Parliament, In this
backdrop, eleclons were held in 1977 and the ruling
party (Congress) was defeated. The new government
thought i necessary Lo reconsider these controversial
amengdments and {hrough the 42+ and 44% amendments,

cancelled mast of the changes that were effected by the
30, 39" and the 42™ amendments. The consututional
balatice was reslored by these amendmenis.

Activity
Find oul the amendments aboul the
right to education (RTE] and the
Goods amd Services Tax (GST). Whial
do you think s the importanee of
these amendmen|s?
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Basic StrucTure ann EvoLuTion or THE

Constrmumion

One thing that has had a long lastng effect on the
evolutton of the Indlan Consttution s the theory of the
basic stricture of the Constitulion. You know already thal
the Judictary advaneed Lhis theary In Lhe famous case of
Kesavananda Bharatl This ruling has contributed Lo the
evolution of the Constitution in the following ways:
= [t has set specific limiis to Parlfameni's power o amend
the Consututont. IUsays (al no amendment can vidlate

Lhie basice stnicture of the ConsitinUon;
= It allows Parlament to amend any and all parts of the

Constitution (within (this lmitstion); and
% It places the Judiciary as the final authorty tn deciding

Il an amendment violales basic structure and what

constitiles the basie stficiure,

The Supreme Court gave the Kesavananda ruling in
1973, In the pasl four decades, this dectslon has governed
all interpretations of the Constitution and all nstilutions
in the country have accepled the theory of basic structure.
In faclk the theory of basie strueture 1s tiselfan example of
a living constitution. There s no mention ol this teory in
the Constitulion. [t has emerged [rom |udtcial
interpretation. Thus, the Judiclary and ils interpretalion
have practically amended the Constitution without a
formal amendmeni.

All Iiving documenits evolve ti Lhis manner (hrough
debates, arguments: compedition and practical polilics.
Sinece 1973, the Court has, In many cases, elaboraled
upon Lhis theory of baste structure and given instances
of what constitutes the basic structure of the Constitntion
af India. In a sense, the basic structure docirine has
[urther consolidated the balance bétween rgidity and
flexibility: by saying that cerlatn paris cannot be amended.
it has underlined the rigid nature while by allowing
amendments 1o all others 1L has underiined the extblie
nature of the amending process.
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Heview of the Constitution

In the e nipeties, efforts were mmde 1o
review the entire Constitution: in the year
2000} & commitssion to review the working of

the Constitution was appeointad by the
Government aof Indin under the chalrmanship

of a reiired Chiefl Justice of ihe Suprems
Court. Jusiice Venkatachalinh. t!p;wi'.c_l.n_n;n.
parties and' meny other nrgnhlﬁuun '--_
hoyeotted the commission. While a lol, 2
political controversy surrounded
commission. e commission stuck to,

thieaty of busic structure and ﬂﬁwtw

any measures that wonkl Mhﬁn
strutiure af the Constitution. This shows the
significanee of (e hasic mnh.nru doctrine

In onr constitutional prittice.

There are many olther examples of how judictal
interpretation chanded our undersianding of the
Constitution, In many decisions Lhe Supreme Coutrt had
held thal reservations in jobs and educational institutions
cannol exeeed [ty per cent of the tolal seals, This has
now become an accepted prineiple. Stmilariy, in the case
Imvolving reservalions for other backwand classes, the
Supreme Court ntrodoced the idea of ereamy laver and
ritled that persons belonging o Uits category were nol
entitied (o benelits under reservations, In the same
manner, the Judiclary has contributed 1o an informal
amendmernit by inlerpreting various provisions conceming
right to education, rght to ltfe and liberty and the rght to
torm and manage minorily educational institutions. These
are instanees of how rulings by the Court contribute to
the svolulion of Lhe Constitution.
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Check your progress 9
State whether the following statemenis are correct 13

or nok:

& After the Basie Structure ruling, Parllanent does
ol have power to amend the Constttulion.

B ThrSupfm:tEﬂmi has given a clear list of the
‘baste features of our Canstitution, which cannot
be amended.

» mmwmma powet 0 dectde whether an
aﬂm&ﬁnﬂ'ﬂ mnww #ﬂ. "
Ilmus on Paﬂhumia mmf l.u ames

Consttution. f "h.

ConsTituTion as A Livine Dﬂcum.n'r
We have desertbed our Constitution as a living docoment What does
that mean?

Almos| ltke a hving being, this documenl keeps responding Lo
the sttuations and clreumstaness ansing from Wme o Ume. Like o
ltving betng, the Constitution responds to experience. In fact that is
the answer to the riddle we menittoned ai the beginning about the
durability of the Consttullon. Even aller so many changes i Lhe
soelety, the Constilutidn continues Lo work effectively because of this
abllity 1o be dynamic. (o be open lo Interprefalions and the ability o
respondt to the changing stluation. This ts 4 halimark of a demperalie
constitution. In a demoeracy, practices and ideas keep evolving pver
ume and the soclely engages in expertments according lo these. A
caristitution, which prolects democracy and yel allows lor evolulion
of new pracUces becomes nol only durable but also the object of
respect fmom the elltzens, The important point is: has e Constitulion
been able o protect itsell and protect democracy?

In the pas| six decades, some very eritical situations arose in the
polities and consttuttonal development of the country. We have made
4 briel reference Lo sare of these tn this chapler already. In lerms of
constitutional-legal Issues, the most gerious queslion thal came up

=hoezs




Tgeder! Iz iy 2 sewzaw. Oy
1t i 2 gawe af bug of wer?

214

Priofliert Ot iyl toor etf Wewrkc

agiin and again [rom 1950 was-aboul the supremacy ol
the Parllament. In a parliamenlary democracy. the
Parflament represents the people and therelore, 1L Is
expected (o have an upper hand over both Executive and
Judiciary., Al the same tme, there is the text of the
Constitutton and it has given powers (o olther organs of
the governmenl. Therelore, the supremacy of the
Parllament has (o eperate within this framework.
Democracy is not only aboul votes and people’s
representation. [ 1s also aboul the prinelple of mile of kw.
Democracy Is also about developing institutions and
working Lhrough these instlutlons. All the political
Institutions musl be responsible o the people and
malntain a balance with each other.

Coatribution of the Judiciary

During the controversy between the Judictary and the
Parliament the Parllament thoughl that i had the power
and responsibility 1o make laws [and amendments) for
furthering the interests of the poor. backward and the
needy. The Judictry insisted that all this has (o ake place
within the framework provided by the Constitution and
pro-peaple measures should not bypass legal procedures.
beicause. orice vuu bypass laws even wilh good intentions,
that ean give an excuse to the power holders o use thetr
power arbiirarily. And demecracy s as much about
checks on arbilrary use of power as 1l s about the
well-betng of the people.

The suceess of the working of the Indian Constitution
lies in resolving these Lensions, The Judiclary, i 1s
famous Kesavananda ruling found a way oul of the
extsling complications by tuming to the spirit of the
Constitutlon rather than fs letter, 1T you read the
Constttutton, you will not find any mention of the ‘bastc
struclure” of the Constilulion. Nowliere does Lhe

‘Consiitilton say thal such and such are pari of the basie

siructure. In this sense, the ‘basic siructure’ theory is the
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Invention of the Judiciary. How did it Invent such a rnon-
existent thing? And how i iU that all other institutions
have accepled this during the past four decades?

Theretn Hes the distinetion between letter and spird.
The Court came Lo the concluston thal in reading a text
or decument. we must respect the mntent behund that
document. A mere lext ol e law Is less important than
the social circumstances and aspirations that have
produced that law or decument. The Court was looking
at the basie structure ns something without which the
Constitutton cannot be imagined at all. This is an Instance
of Uving to balance the letter and the spirit of Lhe
Consttution.

Maturity of the Polltical Leadership
Our discussion of the role of Judictary, tn the paragraph
“abave. brings out one more fact. In the background of the
[leree controversy Lhal raged betweety 1967 and 1973,
Parliament and the Executive dlso realised that a balanced
and long lerm viesy was necessary. After the Supreme Court
gave the mling in the Kesavananda case some altempts
were made to ask the Court to reconstder iisnling. When
these fatled. the 427 amendment was made and
parlfamentary supremaey was assetted. Bul the Cour
again repeated s carlier stand i the Minerva Mills case
(1980). Therefore, even four decades after the ruling in
the Kesavananda case, this ruling has dominated our
interpreiation of the Constitution. Political parttes. political
leaders, Lthe governmment, mnd Partament. accepted the wdea
of inviolable basie siructure. Even when there was talk
about “revicw” af the Canstitution, thal exervise could nol
cross the lmils sel by the theory of the basic structure.
Whes the Constitulion was made, leaders and people
of our country shared a common viston of Indta. In
wehnt's lamous speccti at thie tnie of Independerice, Lhits
vision was descrtbed as a trysi with desitony, In the
Constituent Assembly also, all the leaders mentoned this
vision: dignily and freedom of the individual, soctal and
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is Constitution . would nol prove suitnhle:ond wo -
reak down soon after being brooght fnto operation.®
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economic equality, well-betng of all people. unity based on nattonal
integrity. This vision has nol disappearcd. People and leaders altke
hold o the vision and hope o realize 1. Therefore, (he Constluticn,
hased on (s viston. tﬂmﬂuﬂmmﬂm and authority
even alter hall & century. The basic values governing our public
imagination remmn utzct.

Conclusion

‘There can sifl] be debuites dbont What constitutes basie sircturs.

There & nothing wrang In ekt debuies. We musl remeinber
that polllks m a deinacracy Is necessartly full of debintes an:
differences. Thal 1% a sten of diversily, lvellie=s s openness

Democracy weltnines debales At the same (me. pur politeal
purthes g desederslup have shown maturily o sstiing Hnis o
these dobnles, Becmase. pollties ts also about compromisss wnd
gm:—s;ﬂ-i.aks Extreme positions may be theomticnlly very coreet
and {deologically very attractive, but polittes demands that
meryone s prepared o moderate their exirems views, sharp
positions jnd reach o commog mintmuem groand. Only then
democrtie poliues bacoties possible. Politsetans and tw people
of Indin have undersiood ond practised hese skills. That has
made s experience of working ol Lhe demoeralic Comstilulicn
guelte spccessfiol. At (e diferen) orpans of the govestunes)
e will vy b commpet il over whitch ons §s more inportand
U thie others. They will nlso always fght over whit consiitoles
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Exercises

the wolinre of te people. But in the lnst fnstance. the sl
autiiority Hes with the pecploe Pepple. thetr resdonis and Lheir
well-Deing consiilate the purpose of democracy and also (e
ouletne of demoeralice politics.

1. Choose the cormmecl stalement from the [ollowing,

A panstiiution meeds o be amended from Ume o Ume because,
s Clrcumstances change und require sudable changes in the

constitirtion,

v A document writlen at one paint of time becomes outdated after

some me,

Every generation should hnve n constitution of fis own tiking.

It must reflect the philosophy of the existing government

Write Trie / Filse ogains the following stalenints.
n. The Presideni cannol send hack an-amendmeni Bill (o

Teconsideration of Parfinmend.

b Elected represenialives alape have the power to amend the

Constii o,

v. The Judiciary cannot :iﬁlli_tile: the process of comstitutional
nmendment bui can effectively change the Constitution by

interpreting i diflerently.
d. Partimmen! can‘amend any section of the Constitution.

‘Which of (He follinsing are Involvied i e amendment of the Indian

Constitution? In'whal way are they dnvolved?
Volers

President of ndia

State Legisliures

Parliament

Govemors

Judiciary

RopnEs

vt =
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You have read in this chapter that the 42™ amemduwni was one of
the mest controversinl amendments sp for. Which of the following
were the reasons for this controversy?

.

e
.

It was mmde during nationn! emergency, and the declomtion of
that emergency was itsell conlroversial,

It was made without the support of special majority.

It was made without ratification by State legsintures,

It conlained provisicns. which were controversial

Which of the following is not a rensanable explanation of the conflict
between the legislature and the judiciary over different
amendments?

H R
b.
[

d.

Difierent interpretations ol 1he Constiiution are puqﬁ:ihiﬂ

In a democracy, debates amd dillerences are natiml.
Constilntion has given higher importance o certain rules and
principles and also allowed for amendment by special mujarity.
Legislature eannol be entrested o projeed the rights of the
cillzens,

Judictary ean only decide the constitutignality of a partiealar
law: cammol resolve political delmites aboul iis need.

ldentify the correct stafements aboul the Lheory of basic siructure,
Correct the neorréel atalemenis,

| 18

b.

Conatitution specifics (he basic lenels,

Legislature can amend oll parts of the Constiluilon except the
basic struclure.

Judiciary has defined which aspects of the Constlliition can bis
termed s the boasic struclure and which cannel

This theory found its first expression in the Resavananda
Bhiorat case and hins been discussed in subssquerit judgmeiis.
This theory has increased the powers ol the judiciiry and has
come to be nccepled by differsnt political partfes and the
dovernment.

Froom the miormntion tho momy aomendmenis were mmde: during
2000-2003, which of the following conciusions would you drmw?

&

Judictary did nat interfere o the omendments made dunng
this perod.

One political party had a strong majerity during this period.
There was sirony, pressure frm the pubic in f@Evour of ceriatn
amendments,
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d. Thers were no real differenses among. the - parties -during this
e,

e, The amendments were of o non-controversinl tnture and porties
tnd an ngreement on: the subject of amendments.

8, Explain the reason for requiring special mpjority for amending the
Consttiglion.

9. Many amendments to the Constilution of indin have been made
duize to different interpretations upheid by the Judiciary and

10, If amending power is with the elicted representatives, judiciary
should NOT have the power to decide the validity of amendmenta.

3o you agrese? Give your teasons in 100 worids.
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